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LUNGISILE NTSEBEZA, ET AL-.

plaintiff(s),

~against- 03 Civ. 1027 (JES)
EXXON MOBIL CORPORATION, ET AL..

Defendant (8) -

LUNGISILE NTSEBEZA, EE AL..,

‘Plaintiff(s),

-against- 03 Civ. 1748 (JES)
AMERICAN ISUZU MOTORS INC., ET AL.,

Defendant (s) -

KHULUMANI, ET AL-.

plaintiff (s),

-against- 03 Civ. 4524 (JES)
RARCLAYS NATIONAL BANK 1T0., ET AL..

Defendant (s) -

SpPRIZZO, D.J.:

Three groups ©of plaintiffs led by Lungisile Ntsebeza
(“Ntsebeza plaintiffs"),l Hermina Digwamaje (“Digwamaje
plaintiffs™), and the ghulumani Support Group (“Khulumani

plaintiffs”) (collectively wplaintiffs”), respectively, filed the

! 7nis group includes the action in Brown V. Amdah. Cerp., 02 civ. 10082
(JES), since the complaint &and prayer for relief are the same as that in the
Ntsebeza acticns.
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spove actions in eight federal district courts against a slew of
multinational corporations that did pusiness in apartheid South

africa. The actions, which were transferred O this Court by the

Judicial panel on Multidistrict Litigation, allege, among cther
things, that defendants violated international law and thus are
subject to suit in United states federal district court under the
Alien Tort claims Act, 28 U.S.C. § 1350 (ZATCR"”), and other
jurisdictional provisions.2 pefendants,’ UBS AG, citigroup, Inc.s
Minnesota Mining and Manufacturing Co., General Electric Co.,
Bristol-Myexrs Squibb Co.. Commexzbank AG, Dresdner Bank AG, £.1I.
pubont de NemouIs, shell 0il Ce-, Xxerox Corp.s IBM Corp-. General
MotLOrs, Honeywell International, Inc., ExxonMobil COIp-. peutsche
Bank AG, Colgate—?almolive Co.y National Westminster pank Plc, Bank
of America, N.A., Dow Chemical Co.. Ford Metor Co.. Barclays Bank
ple, Coca-Cola Co., J.p. Morgan Chase & CoO-, Credit Agricole
Indosuez, Hewlett-Packard Co.., DaimlerChrysler Corp-. EMS-Chemie
(North America) Inc., ChevronTexaco Corp-. ChevronTexaco Global
Energy, American Isuzu Motors, -DC-r Nestlé USA, Inc., Holcim (US)
Tnc., Fujitsu Limited, Credit Suisse GIOUP: and BP Plc
(“defendants”), pring this notion TO dismiss the complaints,
pursuant to Rules 12(b) (1) and 12(b) (6) of the Federal Rules of

civil Procedure, for lack of subject matter jurisdiction and for

2 piainiffs also rely on 28 U.S-C. §§ 1331 and 1332, which provide for

foderal question and diversity jurlsdiction, respectively.

Pursuant to this Court’s Oxder dated May 21, 2003, this Motion 1S limited
te those defendants 3s to whom the Court’s personal jurisdiction ig not
;ontested. Tn addition, not all defendants party to this motion are defendants
in each cof the abeve-captioned acticns.
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£fazilure to state a claim upon which relief can be granted.‘
Recause the Lo rt finds that the various Complaints do not
sufficiently allege that defendants violated international law,
this Court lacks subject matter jurisdiction under the ATCA and
therefore defendants’ motion is granted and plaintiffs’ complaints
are dismissed.’
BACKGROUND

According to the allegations set forth in the various
complaints,ethe 1948 South African elections witnessed the rise to
power of the National Party- Building on laws that restricted the
African majority in the country, the National Party erected 2
systen whereby a group of inhabitants who accounted for just
fourteen percent of the population completely ruled over the
country and controlled all aspects of life. See Khulumani Complaint
(K., Compl.”) qq 140-44, 197. That system -~ apartheid -
shockingly and regrettably reigned supreme over an entire country

and its pecple until just over One decade ago.’

4 nefendants also argue that there is no case or controversy foT this Court
to hear under Article III of the Constitution because plaintiffs cannct establish
that they have standing to bring this action and pecause the matter is a non-
justiciable political question. 328 Memorandum of Law in Support of Defendants’
Joint Motion to nismiss at 3-4. Given the Court’s f£inding that defendants are
entitled to relief on other grounds, the Ccurt need not 2ddresgs these remaining
grounds ZoI defendants’ motion.

® Dpigwamaje plaintiffs alsc allege violatiocns of the Torture Victim
protection RCEL, 28 U.S5.C. § 1350 note, and the Racketeer -nfluenced and Corrupt
Organizations Act, 18 U.S.C. §§ 1961 et sed. As discussed infra. the Court finds
that Digwamaje plaintiffs pave failed Lo state cognizable claims under these
provisions.

¢ The allegations that follow are taken from the various Complaints and are

presumed to be +rue for purposes of this Motion. $ee€ Jaghory v. New York State
Den't of Fdues., 131 F.3d 326, 329 (2d Cir. 1987).

7 The specific date of the end of apartheid is a matter of some debate that
is largely irrelevant here. plaintiffs argue that the election of Nelson Mandela
as president in 1994 signaled the end of apartheid, S€€ Digwamaje Second Amended

NOU 238 2884 16:35 °
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The history of apartheid is one marked by hatred, racism, and
inhuman treatment. Fueled by the desire to exact the greatest
possible penefit from an Aafrican majority that had no cfficial
purpose except to “work for (whites],” Digwamaje Second Amended
class Action Complaint (“D. Compl.”) q 85, the apartheid regime
engaged in practices that were deemed by some as “repugnant to the
moral and political values of democratic and free societies,” Exec.
order No. 12,532, 50 Fed. Reg. 36,861 (Sept. 3 1985), and by
others as nothing short of “a crime against humanity.”
Tnternational Cconvention on the Suppressicn and Punishment of the
Crime of Apartheid, November 30, 1973, art. I, 101% U.N.T.S. 243,
245.

The regime retained a stranglehold on power by gnacting a
numpber of laws tnhat all but assured that Africans would remain in
a state of near-enslavement. The Bantu Authorities Act of 1951 and
amendments thereto relegated Africans to certain lands called
“pantustans” and restricted their access to all outside urban
areas. See K. Compl. qq 152-57; D- Compl. %1 ©1-72. In order to
simply gain access to these urban areas pfricans were required toO
carry pass books, which contained information as to each person’s
identity, ethnic group, and employer. See D. Compl. T 79- Cnce
employment was rerminated 1t would be noted on the pass book and
the individual would be sent back to 1ife on the bantustan. See id.

q 79; K. Compl. qq 156-57.

Class Action Complaint ¢ 638, while gefendants point to the lifting of economic
sancticns by the United States in 1991, Exec. Order No. 12,768, 56 Fed. Reg.
31,855 (July 10, 1691), as apartheid’s final breath, 2e8 Memorandum of Law in
support of Defendants’ Joint Motion to Dismiss at 59-60.

NOU 23 2824 16:3S 6
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Life on the bantustan WwWas far £rom desirable and it
represented a sharp contrast with the 1ifestyles of the white
minority. Mest inhabitants fell below the poverty line. See K.
Compl. 99 186-87. Disease and malnourishment were prevalent, while
economic opportunities, suitable housing: and basic amenities were
non-existent. £ee id. 99 188-90, 193-96. To the apartheid regime
the bantustan represented nothing more +han a “reserve army of
unemployed” whose sole purpose was to wait feor its call to duty
wfor the sake of the white economy.” D. Compl. 9% 81, g4a. The
white minority penefitted greatly from this exploitation, earning
on average four «imes as much 1ncome and suffering far less from
diseases and lack of resources. See€ K. Compl. 9% 189, 192, 196-897.

The Complaints further allege that in addition to relegating
Africans to substandard 1iving conditions, the apartheid regime
maintained a prutal and vicious policy of repression. Through the
South African police and the south African Defense Foxce, the
apartheid regime cracked down on African demonstrations and
resistance movements. Tn 1960, at & Sharpeville demonstration,
police fired into 2 crowd killing sigty-nine people and wounding
almost two hundred others. S5€e id. 9 203: D. Compl. T 103. Anti-
apartheid leaders were summarily killed or imprisoned. See Ntsebeza

Second consolidated and Amended Complaint ("N, Compl.”)E qq 165,

173; D. Compl. qq 104, 107, 111. The regime even resorted to

® n Third consolidated and Amended Complaint, dated May 16, 2003, was$
delivered to Chambers pursuant to tnis Court’s order, allowing amendment, dated
April 28, 2003. That Complaint was rever properly filed by Ntsebeza plaintiffs.
This Court therefore will cite to the virtually ;dentical Second Censolidated and
amended Complaint. Thig Complaint, which was filed in the action docketed as 02
civ. 4712 (JES), is substantially the same as the Complaints filed in the other
Ntgebeza and Brown actions and thus all references will be TO this Complaint.

NOU 23 2804 15:335 ?
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“massive viclence against and killings of...schoolchildren and
students,” S.C. Res. 418, U.N. SCOR, 324 Sess., U.N. Doc. S/INE/33
(1977}, including the killings of uparmed students in Soweto in
1076.° See X. Compl. 1 2067 D. Compl. ﬂ’llO. Arbitrary arrests,
sexual and physical sbuse, and torture were commonplace. See K.
Compl. 9 14-108, 207, 212, 216-19; D. Compl. qq 5-26; N. Compl. 9
34-41.

Defendants did pusiness in South Africa during this period.
At the least, defendants penefitted from a system that provided 2
glut of cheap labor. See., £:-C.v K. Compl. T4 273-76; N. Compl. T4
105, 108, 124 D. Ceompl. 9% 147-52. Fregquently, however,
defendants supplied resources, such as technology, money, and oil,

+o the South African government or to entities controlled by the

government. See, e.9., K. Compl. 14 302, 319, 40C0-01, 431, 501,

588. Not surprisingly, many of those resources were used by the
apartheid regime to further 1its policies of oppression and
persecution of the African majority. For example, the Scuth
African police shot demonstrators “from cars driven by Daimler-Benz
engines,” K. Compl. T 531, the regime rracked the whereabouts of
African individuals on 1gM computers, see K. Compl. 99 587-602; D.
Compl. 99 189-2.5, the military kept its machines in working order
with oil supplied by Shell, see K. Compl. 11 319-22, and the

government received needed capital and favorable terms of repayment

¥ 7 chilling excerpt of comments mace during a Cabinet meeting at the time
of the Soweto incident indicates that the Minister of Police proposed “that this
movement must be proken and thinks that police should perhaps act 2 bit more
drastically and neavy-handedly which will entail mcxe deatns. Approved.” K.

compl. T 206.

NOU 28 2884 16:35 ®
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of loans from defendant banks, s€& K. Compl. 11 393-425%; RBrief of
swiss Campaign for Debt Cancellation as Amici Curize in Support of
plaintiffs’ Opposition to pefendants’ Motion tO Dismiss at 2-10.

Defendants had contacts with the apartheid government in other
ways as well. Defendants whose sites of operations were deemed key
points under +he National Key points Act of 1380 were required to
provide high levels of security so as to protect against civil
unrest and African uprisings. See K. Compl. 11 278-81, 549-54. The
owners of the sites were required to provide storage facilities for
arms and to cooperate with the South African Defense Force to
provide 1ocal defense of the area. See D. Compl. ¥ 3617 Brief of
KOSA as Amici Curise in Support of Plaintiffs’ Oppositicn to
Defendants’ Motion to Dismiss at 4 (describing an 0il refinery key
point as having T“several 1ines of defence” including Man
electrified iron curtain,” “heavily srmed watchtowers,” and
“military patrols armed toc the teeth”) .

While defendants were penefitting from apartheid pelicies
which provided them with cheap labor, cheap powexz, and high levels
of government services to white areas, see 6 Report of the
Reparation and nehabilitation Committee at 140-41; N. Compl. 99 19-
22, the United Nations was actively engaged in passing resolutions
which urged the South African government €O dismantle its policy of
apartheid, see ¥. Compl. J9 224-67; N. Compl. 99 144-47, 152-53.
mhe General Assembly deemed apartheid “a crime against humanity.,”
G.A. Res. 3068, U.N. GBOR, 28th Sess., Supp. No. 21, at 75, U.N.

Doc. A/9030 (1974), and the Security Council declared that “all

NOU 23 2024 16:35
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states shall cease forthwith any provision to South Africa of arms
and related matériel of all types.” 3.C. Res. 418, U.N. SCOR, 32d
Sess., U.N. Doc. S/INE/33 (1977) . Following these international
rebukes of apartheid, many defendants publicly withdrew from South
africa while maintaining profitable entities within the nation that
continued to provide goods and services that assisted +he regime.
See K. Compl. 19 284-87, 315-16; g58-61, 600-02.

Ntsebeza plaintiffs fized these actions in seven district
courts between June 19, 2002 and December 6. 2002 on pehalf of the
class of individuals who 1ived in South Africa at any time between
1948 and the present and who suffered damages 2S s result of the
crimes of apartheid. See N. compl. 9% 26, 196 (estimating that the
class encompasses millions of individuals). Ntsebeza plaintiffs
seek eguitable relief that includes production of defendants’
documents, creation of an international nistorical commission, and
creation of affirmative action and educational programs. see id. 1
30.a. They also seek injunctive relief which would prevent the
defendants from destroying documents that relate toO their
investment in apartheid south Africa. see id. 1 30.a. Finally,
they seek monetary relief that includes restitution and
disgorgement of all monies that can be linked to aiding. conspiring
with, or penefitting from apartheid South Africa. See id. § 30.b.

Digwamaje plaintiffs filed this action in this District on
August 2. 2002. The acticn was brought on pehalf of all persons
who lived in South Africa between 1848 and the present and who

suffered damages as @ result of apartheid. See D. Compl. ¥ 427.

NOU 29 2884 16:35 e
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Digwamaje plaintiffs seek eguitable, injunctive, and monetary
relief, see id. T (31, and pray for compensatory and punitive
damages in excess of 5400,000,000,000, see id. at 142.

Khulumani plaintiffs filed this action in the Eastern District

th

of New York on Ncvember 12, 2002. Tne action was prought on penalf

the Khulumani support Group and its 32,700 mempers, &s well as

th

o

individual plaintiffs who suffered from the crimes of the apartheid
regime. See K. compl. 19 12-108, 685. Krulumani plain 1ffs seek
relief in the form cf disclosure of defendants’ documents related
to their activities in south Africa, and compensatory and punitive
damages. See id. at 169.
DISCUSSION

on a motion TO dismiss, the court must accept all facts

alleged in the Complaint as +rue and must draw all reasonable

inferences in favor of the plaintiff. See Jaghorv V. New York State

Nep’t of Educ., 131 F.3d 326, 329 (2d Cir. 19897). Dismissal is

only appropriate at this stage cf the proceedings if it appears

beyond doubt that the plaintiff can prove noO set of facts which

would entitle it to relief. See Sec. Investor Prot. Corp. V. BPO

Seidman., LLE, 222 F.3a 63, 68 (2d Cir. 20000 . Although courts on

moticns tO dismiss are generally limited to examining the
sufficiency of the pleadings, where, as here, 2 challenge 1s
directed at the Court’s subject matter jurisdiction, the Court may

urn to meterials outside the Complaint to resolve jurisdictional

{gsues. See Flores v. S. Peru copper COrp.. 343 F.3d 140, 161 n.30

(24 Cir. 2003) riletech S.A. V- France Telecom . 4., 157 F.3d 822,

NOU 23 2084 16:35 *
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932 (2d Cir. 1998) .

A. plaintiffs’ Claims Under +he ATCA

The ATCA provides, in full, that “Iltlhe district courts shall
pave original jurisdiction of any civil action by an alien for 2
tort onlys committed in violation of the 1aw of nations ¢r & treaty
of the United states.” 28 U.S.C. § 1350. Although the provision
dates pack to the eignhteenth century, its 1ack of use led some
courts to speculate that “no one Seems to know whence it came.”

TTIT v. Vencap. 519 F.2d 1001, 1015 (2d Cir. 1975). This Circuit

pegan the modern line of ATCA cases when, in Eila tiga v. Penac
Ixala, 630 F.2d 876 (2d Cir. 1980), it decided that in determining
jurisdiction ander the ATCA the “1aw of nations” must be understood
a5 an evolving standard that will encompass more€ £han it dia at the
time of the statute’s enactment. See id. at §81. Thus, rhe Court
concluded that acts of torture committed by state officials violate
the law of nations and thus support jurisdiction under the ATCA.
See id. at 8g4. Since then courts in this Circuit have ruled that

genocide committed by private actors ;s actionable under the ATCA,

Kadic V. Karadzic, 70 r.3d 232, 241-42 (2d Cir. 198%85), and that

jurlsdiction is proper OoVer private 2actors who aid in the

commission of human rights viclations, Prespbvterian Church of Sudan

v. Talisman Energy, InG. 244 ©. Zupp. 2d 289, 321-24 (s.D.N.Y.

2003} .
The Supreme Court recently ruled on the scope of the ATCA in

3osa_V. Alvarez—Machain, 124 S. Ct. 2739 (2004). Tn Sosa, the

Supreme Court neld that the ATCA was designed to afford the federal

NOU 23 2084 16:35 2
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courts jurisdiction over‘uell—accepted and clearly-defined offenses
under internaticnal 1aw such as piracy and offenses involving
ambassadors. Se& id. at 2754-56. The statute was essential at the
cime of its enactment in 1789 because +here was at tnet time no

statute authorizing federal court jurisdiction over such matters.

see id. at 2756~58. Thereafter, Congress specifically enacted
federal question jurisdicticn and has from time +o time enacted

other Legislation creating federal jurisdiction over specific
classes ©of offenses. See. &:H-r 28 U.S.C. § 1331 (giving
jurisdiction to federal cqur:s for all civil actions against
consuls of foreign nations): id. S 1363 (bestowing original
jurisdiction on the federal district courts over civil actions
sprought for the protection of jurors’ employment” under § 1875).

1t is against the backgrourd of this nholding and in that
nistorical context that the issues raised by the present motions
must be zddressed.

While it would have been unquestionably preferable for the
1ower federal courts i€ the Supreme Court had created a pright-line
rule that 1imited the ATCA to +hose violations of ipnternational law
clearly recognized at the time of its enactment, the Supreme Court
1eft the door at 1east slightly ajar for rhe federal courts to
apply that statute to a narrovw and limited class of international
law viclaticns peyond those well-recognized at that time. See Sosa,
124 S. Ct. at 2761, 2764.

That approach, as Justice Scalla noted in his concurring

opinion, of course again relegated to the lower federal courts the

NOU 23 2884 16:35 13
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task of grappling with and determining what offenses against
international law £it within that narrow class of offenses.!® The
conseguences of leaving that door open, as Justice Scalisz stated,
were not only to make the task of the lower federal courts
immeasurably moIe difficult, but also to invite the xind of
judicial creativity that nas caused the disparity of results and
differences of opinion that preceded the decision in Sosa. See id.
at 2775 (Scalia, J. concurring) (pointing €O this Circuit’s
holding in Kadic, which found a private right of action under the
Convention on the PErevention and Punishment of the Crime of
Genocide even though Congress explicitly indicated that the treaty
was not to Dbe understood as granting one) .

However, even though the 3Sosé decision did not deliver the
definitive guidance 5n this area that some nad come to expect,
nevertheless it does dispose of the lssues raised by these motions.

In Sosa, the Supreme Court set forth the following
considerations £orI courts to consider in determining whether
conduct should be found to be encompassed by the ATCA. First, the
Ccurt set as & prerequisite that any new claim under the ATCA must
“rest on & noIm cf international character accepted Dby the
civilized world and defined with a specificity comparable to the
features of the 18th-century paradigms we have recognized.” Id. at
27€1-62. Second, courts must be mindful of the changed

understanding of commonl law since the enactment of the ATCA in

10 systice Scalia disagreed with the reasoning of the majority. He
remarked that the majority approach of creating federal common law out cf
international norms and then creating brand New causes of action out of the
purely jurisdictional ATCA was “nonsense upon scilts.” Scea, 124 g. Ct. at 2772
(§calia, <. concurring) .

NOU 29 2824 16:36 -
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1789, and, consistent with the Court’s teaching in Erie R. Co. V.

Tompkins, 304 U.S. €4 (1938), should pe averse to innovate without
legislative guidance, especially when making the decision tO
vwexercis(e] a jurisdiction that remained szrgely in shadow for much
of the prior TWoO centuries.” Sosa, 124 S. Ct. =zt 2762. Third,
courts should be wary of creating private rights of action from
interrational noIms pecause of the collateral conseguences such &
decision would have. Id. at »762-63. Fourth, courts must consider
the foreign relations consequences of finding that conduct 1is
ercompassed by +he ATCA, since entertaining such suits can impinge
on the discretion of the legislative and executive pranches of this
country as well as those of other nations. Id. at 2763, 2766 n.2l.
Finally, courts must be mindful of the absence of a “congressional
mandate to seek out and define new and debatable violations of the
law of nétions." Id. at 2763.

Tested by these precepts, it is clear that plaintiffs’ causes
of action under the ATCA must be dismissed.

Plaintiffs have alleged a veritable cornucopia of
international law viclaticns, including forced lakor, genocide,
rorture, sexual assault, unlawful detention, extrajudicial
killings, war crimes, and racial discrimination. K. Compl. ¥ 682;
p. Compl. 1 2; N. Compl. T 213. plaintiffs link defendants toO
these alleged international law violations in three ways.

plaintiffs contend that defendants engaged 1in state action Dby

acting under color of law in perpetrating these internaticnal law

NOU 23 2084 16:35 15
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violations,* D- compl. 91 1, 256, 283, that defendants 2ided and
abetted the apartheid regime in the commission of these violations,
N. Compl. 99 218-27; D. compl. 19 £17-22; K. Compl. q 652, and
that defendants’ pusiness activities alone are sufficient €O make
out an jnternational 1aw violation, x. Compl. 230.

although it is clear that the actions of the apartheid regime
were repugnant, and that the decisions of the defendants tC do
pusiness with that regime may nave been morally suspect or
wemparrassing,” k. Compl. g 449, it is this Court’s Jjob to apply
the law and not some normative ©OI moral ideal. Cf. p.anned

parenthood ¥. Casey, 505 U.S. g33, 850 (1962) (joint opinion)

(“Seme of us as individuals find abortion offensive to our most
pasic principles of morality, but that cannot contrel our decision.
our obligation is to define the liberty of all, not to mandate our
own moral code.”). Given t+he Court’s ruling in Scosa, &S well as
the Second Circuit’s decision in Elores, ;t is clear that rone of
+he theories pleaded by plaintiffs support jurisdiction under the
ATCA.
1. State Action

First, it is plain from relevant Second Circuit authority that
plaintiffs nave not pleaded facts that would allow this Court to

find that defendants engaged 1D state acticn by acting under cecler

of law in perpet:ating the complained—of acts. In Bigio v. Coca-

Cola Co., 239 r.3d 440 (zd cir. 2001}, +he Couart explained that

state action under the ATCA, which 1s derived frcm £he color of law

1 . : . N : +
1% Khulumand plalntlffs do not make this contention. See Khulumana

plaintiffs’ Respounse ro Defendants’ Joint Motien tO Dismiss at <.

NOLE 29 20R4 1/R:1RA 16
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requirement of 42 U.S.C. § 1983, reguired that a private individual

“ractl] together with state officials ©oT with significant state

aid.’” Bigio, 239 F.3d at 448 (quoting Kadig V. Karadzic, 70 F.3d
232, 245 (2d cir. 1893)).

The Bigio Court found that Ccoca-Cola did not act under coloT
of law when 1t purchased property that it knew tne Egyptian
government nad seized from Jewish landowne€rs- Bigio, 239 F.3d at
448-49. The Court concluded that “[a]n indirect economic penefit
from unlawful state action is not sufficient” to establish state
accion. 1d. at 449.

Bere, plaintiffs do not allege actions by the defendants that
elevate them to the status of state actors in the commission of
torture, genocide, killings, and other serious crimes. At most, by
engaging in business with the south RAfrican regime, defendants
penefitted from the unlawful state action of the apartheid
government.

plaintiffs make much of Judge Wocd's decision in Wiwa v. Roval

Dutch Petroleum Co., No. 96 civ. 8386, 2002 WL 319887 (3.D.N.Y.

rep. 28, 2002). In Wiwa, plaintiffs alleged that defendants

ctively cooperated with Nigerian officials in the suppression of
a grcup that was in opposition to the deferdants’ activities in the
region. 1d. at *13. Defendants made payments o the military,
contracted to purchase weapons for the military. coordinated raids
on the Jgroup, and paid cthe military to violently respond to
opposition. Id.

These activitiles are not present here. At most, plaintiffs

NOU 23 2084 16:36 b
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allege that defendants followed the National Key points Act and
made the necessary preparaticns to defend their premises from
uprisings. See D. compl. 1 361. This activity alone does not
censtitute jeint action with the apartheid regime to cémmit the
slew of international 1aw violations that are complained cf. Sse

Atkinson V. R.C.C. RSSOCS.» 829 F. Supp- 37, 646-47 (S.D.N.Y.

1.893) (indicating +hat even if the relationship petween & private
actor and the government would create state action with regard to
certain activities, it would not mean that everything done by the

rivate actor would be deemed state action). All other allegations
relate to business activities akin to that at jssue in Bigio. See
D. Compl. %9 195, 228, 237, 303-0C4. Defendants engaged in Do
behavicr which, pecause of 1ts connection with the apartheid
regime, 'may pe fairly rreated as that of the State ijtself.””

apdullahdi V. pfizer, Inc., NO. 01 Civ. 8118, 2002 WL 3108295€, at

*5 (S.

O

N.Y. Sept. 17, 2002) (guoting Blym V. varetsky, 457 U.S.

ge1, 1004 (1982)) - Because this court does not find state action,
it need not considex whether +he actions of the apartheid regime
violated the law of nations SO &s £o support jurisdiction under the
ATCA.
Z. piding and Apbetting and Doing Business in south Africa
Because defendants did not engage in state action, plaintiffs
will need to show that either aiding and abetting international law
vioclations ©r doing business in epartheid south Africa are
violations of the law of nations that are “accepted by the

civilized world and defined with a specificity comparable to the

NOLL 29 20Pd 16:36 18
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features of the 1B8th-century paradigms" such as piracy and crimes
against ambassadors. Sosa. 124 S. Ct. at 2761-62.

The Second Circuit has described the standard as & violation
of “those rules rhat States universally abide by, OF accede to, out
of a sense of legal obligation and mutual concern.” Flores, 343
r.3d at 154. The Flores Court stressed the requirement that the
norm be & legal cbligatiocn, and not acceded to merely for moral or
political reasons. id. at 154. Also, the noIm must be sufficiently
definite and not SO general 2s +o be simply “aspirational." Id.

plaintiffs here point to 1ittle that would lead this Court to
conclude that aiding and abetting international law violations 1is
itself an international law vioclaticn that is universally accepted
as a legal obligation. plaintiffs point to the Tnternaticnal
Criminal Tripunals for the former Yugoslavia, 1CTY STAT. art. 7(1),
and Rwanda, ICTR STAT. art e(l), respectively. the Nuremberd
rrials, the Tnternational Convention °©on the Suppression and
punishment of the Crime of Rpartheid (“Apartheid Convention”).
November 30, 1973, art. I, 1015 U.N.T.S. 243, 245, and this Court’s

ruling in prezbhyterian church of sudan _v. Talismad Energy., Inc..

244 F. Supp- 54 269 (S.D.N.Y. 2003) - None of these sources
establishes a clearly—defined norm for ATCA purposes.

The International Criminal Tribunals and rulings pursuant
thereto, besides dealing with criminal and not civil matters, are
not binding sources of international law. See ELoIres, 343 F.3d at
169-70. The same applies for the Nuremberd trials. The Apartheid

convention, which similarly dealt with the criminal repercussions

NOU 23 2084 16:36 'S
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for aiding apartheid, was not ratified by 2 aumber of major world
POWEIS, including the United States, Great Britain, Germany,
France, Canada, and Japan. 2S&& participants to Tnternational
Convention oo che Suppressicnh and Punishment of the Crime of
Apartheid reprinted in Appendix of Declarations and Cited Public
Materials to the Memorandum of Law in Support of Defendants’ Joint
Motien to Dismiss at A337. Without the packing of so many majer:
worlid powers, the Apartheid Convention 1s not binding international
1a2w. See Flcres, 343 F.3d at 163 n.33.

Finally. this Court declines the jnvitetion to follow the lead

of Presbvterian Church in £inding that aider and spettor liability

is recognized under the ATCA. This 1is especially true since the
applicability of that concept in a civil context 1is dubious at
best.

In Central Bznk of Denver V. First Interstate Rank of Denver,

511 U.S. 164 (19%94), the Supreme Court, in dealing with £he issue
of aiding and apetting in the civil context, stated that the
concept was at pest uncertain in application.” Id4. at 181.
Therefore, the Court held that whexe Congress nas not explicitly
provided for aider and abettor liability in civil causes of action,
i+ should not Dbe inferred. Id. at 181-82, 18%8-90. The Court
reasoned that iD the context of Rule 10b-5 actions, allowing aider
and abettor 1iability would only serve 1o compound the problems
that already existed with the cause of action, including vexatious
litigation and strike suits. Id. ot 189. The rule in Central Bank

has been applied to other civil causes of action. See. &-H-r

NOU 238 2004 16:35 70
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Dinsmore V. Scuadron,gﬁllenoff, Plesent, Sheinfeld & Sorkin, 135

F.3d 827, 841 (2d cir. 1998) (applying Central Bank to conspiracy

claims under Rule 10b-5); avden v. Paul. Weiss, Rifkind, wWharton

PRI

& Garrisom, 955 F- Supp. 248, 555 (S.D.N.Y. 1897) (extending

Central Bank to actions under the Racketeer Tnfluenced and Corrupt

Organizations Act) .

Central Bank applies with special force here. Although the

ATCA points to international law for the causes of action over
which it grants jurisdiction,12 the ATCA presently does not provide
for aider and abettor liability, and this Court will not write it
into the statute. In refusing to do sO, this Court finds this
approach €O pe heedful of the admonition in Scsa rthat Congress
should be deferred to with respect to innovative interpretations of
that statute.

This conclusion is strengthened by the policies behind Centxal
Bank and is in accord with the framework announced by Secsa. To
=1low for expanded liability, without congressional mandate, in an
area that is so ripe for non-meritorious and blunderbuss suits
would be an abdication of this Court’s duty to engage in “Wyigilant
dcorkeeping.” 3082, 124 S. Ct. at 2764; cf- +ratement of President
George Bush Upon Signing H.R. 2092, 1992 U.S.C.C.A.N. 91 (Mar. 1z,

1992) (expressing concern that cause of action created by Terture

Vietim Protection Act would overburden she courts with will-founded

12 14+ ig this argument which led the Court in presbyterian Church to reject
the application of Central Bank to the issue at hand. See Eresbyterian Church,
244 F. Supp. 2d at 321. While this Court disagrees with that conclusien, it alsc
rotes that Pregbvterian Church was cecided before the Court’'s ruling in 3esa,
which made clear that deference to Congress and a restrained understanding of nevw

internatiocnal ncrms was reguired of the lower federal courls in this area.

NOU 28 2084 16:37 “
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or politically motivated sults, which have nothing to do with the
United States and which offer 1ittle prospect of successful
recovery”’) -

This Court is also mindful of the collateral consegaences and
possible fcreign relatiens repercussions that would result from
allowing courts in this country to hear civil suits for the aiding
and abetting of violations of international noIms across the
globe.? To do so would not be consistent with the “restrained
conception” of new international 1aw violations that the Supreme
Court has mandated for the lcwer federal courts.?

The final possible basis upon which to© ground ATCA
jurisdiction here is the theory that defendants violated the law of
nations by doing business in apartheid South Africa. Although
plaintiffs repeatedly ipdicated that “{tlhis ]awsuit is not about
whether a company can do business with a repressive regime,”
Khulumanz plaintiffs’ Response to Defendants’ Joint Motion €O

Dismiss at 1; =& also Memorandum of Law 1in Opposition to

e

(D

Defendants’ Joint Motion to Dismiss at 17; Transcript of Oral
Argument, dated November 6, 2003, at 96, plaintiffs' complaints are
almost solely composed of allegations of defendants’ business

activities within South Africa and the conseguences rhat flowed

13 See $osa, 124 S. Ct. at 2768 (remarking that the implications of
allowing arkitraxy arrest o support ATCA jurisdiction were breathtaking, and
rhat if plaintiff could not establish thet deferdant was a state actor then “he
would need a rule broader still” ip crder to get jurisdiction).

4 siyen the Court’s ruling, there is no need to reach the question of
whether plaintiffs’ allegations are sufficient to state a claim for aider and
abettor liability. Considering, howeverl. this case's similarity to the venerable
ruling in United States V. tzlcone, 108 F.24 579 (2d Cir. 1940), it seems
unlikely that cefendants woulc be 1isble a3z aiders and abettocrs here.

NOU 23 20e4 16:37 22
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therefrom.

plaintiffs have pointed to a multitude of sources that they
claim establishes that doing business with the apartheid regime was
s violation of the law of nations.!® Plaintiffs rely on several
treaties - the U.N. Charter, June 26, 1945, 16 U.s.T. 1134, the
Convention on the prevention and punishment of the Crime of
Cenocide (“Genocide Convention”), Dec. g, 1948, S. Exec. Doc. O,
g1-1, 78 U.N.T.S. 277, the Convention Against Torture and Other
cruel, Inhuman ©I Degrading Treatment or punishment (“Convention

m eia#h  Ta~ 10. 1984, S. Treaty Dec. No. 100-20, 1465
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Torture, which prohiblt wacts committed with intent to destrIoy, in
whole or in part, & national, ethnical, racial or religious group,”
Genocide Convention, art. 2, 78 U.N.T.5. at 280, and Tany act by
which severe pain or suffering, whether physical or mentzl, is

intentionally inflicted on 2a person...for any reason based on

|

discrimination of any kind,” Convention Against Torture, art. 1,
1465 U.N.T.S. at 113-14, respectively, may apply to the acts
undertaken by the apartheid regime itself, they nonetheless do not
describe the actions undertaken by cefendants here. While both
punish complicity in engaging in such acts, both conventions are
criminal in nature, and neither is self-executing. See Genocide
Cenvention, art. S, 78 U.N.T.S. at 280; Conventicn Against Torture,
5. Treaty Doc. Nc. 100-20 (declaring that United States deems
articles one through sixteen not to pe self-executing) . Therefore,
there is no private 1iability under the rreaties in United States
courts. See Flores, 343 F.34 at 163. It follows that no liability
pased upon any alleged violation cf these norms can form an
adeguate predicate for jurisdiction under the ATCA.

~he ICCPR, which the United States also deemed not to be self-
executing, see Sosa, 124 S. Ct. at 2767, deals primarily with
ensuring that state actors do not violate the rights of their
citizens. For example, the ICCPR proclaims that “[elach State
Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to 1its
jurisdiction the rights reccgnized in the present Covengnt," ICCPR,

avt. 2, 999 U.N.T.S. an 173, which include the right not to be

24 |
NOU 238 20e4 : I
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enslaved, art. g, ig. at 175, the right to be free from arbitrary
detention, art. g, id., and the right to pe equal pefore the law,
art. 26, id. at 179. Again, a1though these provisions may apply to
+he apartheid regime, they do not apply te the actions of
defendants.*®

The other authorities relied on DYy plaintiffs simply do not
create binding internaticnal lew. As stated earlier, +he Apartheid
Convention, net naving been adopted by most world powers, did not
create binding internaticnal 1aw actionable under the ATCA. The UN
Charter. General Assembly resclutions, and the Declaration of Human
Rights (“Declaraticn”), G;A. Res. 217A (17I), U.N. Doc. A/810
(1948), are also ipsufficient for that purpose.

The UN Charter and the Declaraticn speak in broad aspirational
language that does not meet the specificity required under the
aTca.” for example, the Declaration advances a number of the
ideals later set forth in the rreaties that plaintiffs rely upon;

see arts. 4, 2 7, © (prohibiting slavery, torture, discrimination,

and arbitrary arrest), as well as the goal of “egual pay for equal

16 peliance on the Restatement (Tnird) of Foreign Relations Law section 702
is misplaced for the same Ireason. Tne apartheid regine, and not defendants,
engaged in the wehavior that is the subject of that section. In addition, the
Restatement will only be relied upon “"not for the speculations of [its] authors
concerning what the {aw ought tc be, but for trustworthy evidence of what the law
really is.” Trhe Paguete vsbang, +79 u.s. 677, 700 11900} .

17 ' s s
There are a number of practlcal reasons for the prohibition on finding

that broad aspiraticnal language states customary jnternational law. Begides the
obvicus cifficulty of erforcing @& principie that is so pur osefully genexal in
order that the greatest number of countries can agree while still disagreeing on
the particulars of how to implement the goal, s5&¢ Flores, 343 F.3d at 161, there
is also the great proplem that international agreements often set patently
unattainable goals rhat cannot reasonably ke considered legal obligations of
those countries that hepe to one day fulfill +hose aspirations. See, .G
Kellogg-Briand Fact of 1928, 46 Stat. 2343 (1°928) (renoun ing war as an
instrument of aational policy and proclaiming that disputes will only be resolved
by peaceful means} .

NOU 25 2084 16:37 25
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work,” see art. 23. The Declaraticn, however, creates no legal
obligations. £e€e Sosa, 124 S- ct. at 2767, and the language cited
apove, which could arguably pe applied to defendants here, S8€ N.
Compl. 19 228-56, is simply not specific enough to create binding
legal rules, see Flores, 343 F.3d at 160-61 (f£inding that rights to
health and life are +oo indefinite and express ‘virtuous goals”
only) -

General Assembly reso_utions are similarly not valid sources
of internaticnal law. See Flores, 343 F.3d at 165. Although the UN
repeatedly condemned apartheid, S€&. e.g., G.R. Res. 3068, U.N.
GACR, 28th Sess.. Supp. No. 21, =t 75, U.N. Doc. A/9030 (1974), it
simply does not have the power to legally pind member states. The
only binding sanction passed DY +he UN was an embargo that
prchibited all states from exporting arms +o the apartheid regime.
s.c. Res. 418, U.N. SCOR, 32d Sess-.. U.N. Dcc. S/INF/33 (1977).
Moreover, like the treaties discussed above, this Security Council
resolution simply does not apply to defendants.

The only materials that plaintiffs cite that even apply to
defendants are & series of General Assembly resolutions that
“[c]cndemn[]...transnational corporations and financial
institutions that have increased political, economic and military
collaboration with the racist minority regime of South Africa.”
G.A. Res. 38/33, U.N. GAOR, 38th Session (1983); se& also G.R. Res.
38/50, U.N. GAROR, 38th Session ‘(1983); K. Compl. 11 258-67.
Despite the strond rhetoric, these resolutions simply recommend

+hat nations pass legislation that will cut off the =apartheic

NOU 23 20884 16:37 28
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regime from the rest of the world. They do not impose rinding
legal opligations.

cven if this Court were swayed Dby the non-binding General
Assembly resoluticns calling fox an end to defendants’ business
activities in south Africa, it ig clear from history and from the
factors announced by the Court in Sosa, and discussed above, that
the opinions expressed by these resolutions never matured 1into
customary international law acticnable under the AICA.

Moreover, as Sosa points out, this Court nust be awarxe of the
collateral consequences that would result £from finding a new
international law violation that would support ATCA jurisdiction.
In this case, these consegquences are not only far-reaching but
would raise the prospect of seriocus impediments to the flow of
interpational commerce. Tndeed, the South African government has
indicated that it does not support this litigation and that 1t
believes that allowing this action to proceed would preempt the
apility of the government toO handle domestic matters and would
discourage needed ipvestment in the south African economy. See
Declaration of Minister Penuell Mpapa Maduna, dated July 11, 2003
at 99 10, 1Z2. Ssimilarly, the United States gcvernment has
expressed its belief that the adjudication of this suit would cause
rension between the United States and south Africa and would serve
+o hamper the policy of encouraging positive change in developing
countries via economic investment. See Statement of Interest of the
United States, dated October 30, 2003. As the Sgsa Court made

clear, these opinions as tc the foreign relations consegquences cf

NOU 23 20884 16:37
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this action certainly deserve great weight. £e€ Sosa, 124 S. Ct. at

2766 n.21 (mentioning this case spec;fically and stating that “[ilp
such cases, there is a strxong argument that federal courts sheuld
give serious weight to the txecutive pranch’s view of the case’s
impact on foreign policy”) -

Th a werld where many countries may fall considerably short of
{deal economic, golitical, and social conditicns, this Court must
pe extremely cautious in permitting suits here bpased upon a
corporation’s doing business in countries with less than stellar
human rights records, especially since the conseguences of such an
approach could have significant, 1f not disastrous, effects on
international commerce. Moreover, te infer such causes of action
under the ATCA would expand precipitcusly the jurisdiction of the
federal courts and would not be consistent with the “extraordinary
care and restraint” that this Court must exercise in recognizing
new violations of customary international law. See Flores, 343 F.3d

at 154; c¢f£. Thompson . Oklahoma, 487 U.s. 815, 854-55 (1988)

(0f Connor, J.. concurring) (discussing the danger of hastily
deciding that certain practices have become customary) -

rinally, far from there being & congressional mandate to find
2 cause of action here, nistory indicates that Congress, consistent
with most other world pOWers, supported and encouraged business
investment 1in apartheid South Africa. The Comprehensive Anti-
Apartheid Act of 1986, 100 Stet. 1086, placed a minimal amount of
restrictions on business activities with South Africa. This policy

of constructive engagement Wwas similar to the policies of many of

NOU 29 2884 16:37 2
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the world powers =t the time. See peclaration of Lord Renwick,
dated July 9, 2003 at 99 9-13 (expleining that the United Kingdom
pelieved that jnvestment 1in south Africa was rhe best way to work
towards change) Declaration of Rudolf Dolzer, dated July S, 2003
at 99 3, 25 20 (same with regards to Germany) i Declaration of
Mathias-Charles Krafft, dated July 4, 2003 at 9T 3y 9
(Switzerland) - As the government makes clear in this case, the
United States still relies on the tool of economic investment as a
means to achieve greater respect for human rights and a reduction
in poverty in developing countries. See statement of Interest of
the United States, dated October 30, 2003. Therefore, under the
framewoxk Set forth by the Court in Sosa, this court finds that
doing business in apartheid South Africa 1is not a violation of
international law that would support jurisdiction in federal court
under the ATCA.

Therefore, this court finds that there is no subject matter
jurisdiction under the ATCA, and thus all claims thereunder,
including those for human rights violations, crimes against
humanity, unfair labor practices, and all cther premised under
ipternational law, must pe dismissed. Because this Court finds no
cause of action under international 1aw, plaintiffs have failed to
state claims upoD which to ground jurisdiction under 28 U.S.C. §§

1331 and 1332.7%°

18 tnig Cecurt does not, ané needs not, decide whether cases dealing with
violations cf the law of npations may pe brought under federal question
jurisdiction. However, the Court in Sosa seened to indicate that the articulating
of new international law viplations is unigue to the ATCA. See Sosa., 124 S. Ct.
at 2765 n.19.

There is no diversity jurisdiction 2s to Digwamaje plaintiffs because
citizens of New Yerk appear as both plaintiffs and defendants. See Strawbridge

NOU 23 2884 16:38 22
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RB. Digwamaie Plaintiffs’ Claims Under +he TVPA and RICO

The Torture Victim Protection Act of 1991 (“TVPRA”), 28 U.Ss.C.
§ 1350 ncte, establishes a civil action against an “individual who,
under actual or apparent authority, or cclor of law, cf any foreign
nation” subjects another to “torture” or vextrajudicial killing.”
58 U.s.C. § 1350 note. Tn order to hear an zction under this
provision, the Court must be satisfied that plaintiff has exhausted
a1l remedies in the place where the conduct occurred. Id.

Here, defendants did not engage in torture Or extrajudicial
killings. Because this {5 apundantly clear, Digwamaje plaintiffs
rely on the concept of aider and abettor lisbility to make the
necessary connection between defendants and the prohibited conduct.
plaintiffs again leook to Judge Woed’s decision in Wiwa for support.

See Wiwa v. Roval Dutch Petroleum Co., No. 96 Civ. 8386, 2002 WL

319887, at *15-16 (S.D.N.¥. Feb. 28, 2002) (finding that aider and
abettor lLiability is justified under the TVPA because of its
language and legislative histcry).

This Court believes that Wiwa is distinguishable. In Wiwa,
defendants were found to Dbe acting under color of law in the
perpetration of torture and extrajudicial killings. See id. at *14-
15. Here, defendants were nct acting under color of lLaw. See supra
part A.l. Since a prerequisite tO TVPA liability is that the

individual be acting under color of law, this Court finds that

v, Curtiss, 7 U.S. (3 Cranch) 267 (18086). Khulumani and Ntsebeza plaintiffs
utterly fall to plead facts that show that diversity Jurisdicticn exists. See
John Pirch Sec. v. Nat'l Broaceasting Co., 377 F.2d 194, 197-98 (2d Cir. 1967);:
Equitakle Life Assurance SOg. V. Alexander Grant & Cc., 627 F. Supp. 1023, 1025-
76 (S.D.N.Y. 18BE). “merefore, alLl state law claims are likewise dismissed, &s
this Court dces nct have jurisciction to hear them.

30
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creating aider and abettcr liability for private actors not acting
under color of l1aw would Dbe inconsistent with the statute and

precluded johY Central Bank.

Eecause this Court f£inds that Digwamaje plaintiffs nhave failed
to state a claim under the TVFA, that cause of action must De
dismissed.'®

Digwamaje plaintiffs’ £inal claim is that defendants violeted
several provisicns of the Racketeer tnfluenced and Corrupt
Organizations act (“RICO"), codified at 18 U.s.C. § 1982 (b)Y, (C),
and (d). These provisions make it unlawful, among other things,

“Efor any persen employed by or associated with any enterprise...to

0

conduct or participate...in the conduct of such enterprise’s
affairs through a pattern of racketeering activity,” § 1962(c), for
such person to acguire an interest in any such entexrprise “through
2 pattern of racketeering activity.” § 1962 (b), or for a person to
conspire to do either cf those WO activities, § 1962(d).

pecause RICO is silent as to its extraterritorial application,
this Court must determine if Congress would have intended to
exercise jurisdiction over this predominantly foreign matter. See

A=

North South Finp. Corp. V. Al-Turki, 100 F.3d¢ 1046, 1051 {2d Cir.

15¢6); see alsd Bersch v. Drexel Firestone, IncC.. 519 ¥.2d ¢74, 985

(2d Cir. 1975). In making this £inding, the Court is guided by two

19 The Court need not consider defendants’ arguments that plaintiffs’ TVRA
claim is otherwise barred by the statute of limitations, by failure to exhaust
remedies in South Africa, or by the non-applicability of the statute to corporate
defendants. Compare Friedmar v. Baver Corp., No. 99-CV-3673, 1999 WL 33457825,
at *2 (E.D.N.Y. Dec. 15, 19939 (finding that TVPA did not apply to corporations),
and Beanal v. Freeport-McMoRan, Ing., 969 F. Supp. 162, 382 (E.D. La. 1997}, with
Sinaltrainal V. coca-Cola Cc., 256 F. Supp. 5 1345, 1358-59 (S.D. Fla. 2003)
{aléowing suit against corporation under TVPA), and Wiwa, 2002 WL 319687, at *14
n.i6.
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rests that werIe porrowed from the international securities and
antitrust fields - the conduct test and the effects test.

The conduct test is satisfied where conduct material to the
activities occurred in the United States and directly caused the

1oss suffered by plaintiffs. See North South, 100 F.3d at 1031-52.

Mere preparation and incidental conduct are insufficient to justify

jurisdictioen. See Societe Nationale 4’ Exploitation Tndustrielle des

Tzbacs et Allumettes V. Salomon Bros. Int’l Letd., 928 F. Supp. 398,

£03-07 (S.D.N.Y. 1986); philap Ins. Ltd. V. Frank B. Hall & Co.,
248 F. Supp. 190, 194 (3.D.N.Y. 1990).

Here, there 1s no meaningful assertion <that any conduct
occcurred in the United States which directly caused the injuries
complained of in South Africa. Plaintiffs allege a pancply of
racketeering activities that all took place in South Africa and
caused tne alleged loss in South Africa. See D. Compl. ¥ 512. The
gravamen of this complaint deals with foreign actions, and
therefore this Court finds that the conduct test is not satisfied.

See Giro V. Banco Espanol de Credito, S.A., No. S8 Civ. 6195, 1999

Wl 440462, at *3 (S.D.N.Y. June 28, 1899).

The effects test is satisfied where the foreign activities
nave substantial direct effects in the United States, Or where the
corduct is intended to and does have an effect here. See North
South, 100 r.3d at 105Z2. Remote and indirect effects, see

Consolidated Golcfields Plc v. Minorcoe. S.8.. 871 F.2d 252, 262 (2d

Cir. 1989), as well as generalized effects in the United States are

insufficient to meet this standard, see Bersch, 519 F.2d at 988-89.
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Here, besides the conclusory allegation that “Defendants’ acts
alleged herein have supstantial effect within the United States,”
0. Compl. I 514, there is an utter dearth of facts that would
establish any effects whatsoever, much less substantial and direct
ones. Tt is difficult to imagine how the alleged murders,
tortures, crimes against humanity, and other heinous acts committed
in South Africa had direct and substantial effects here, and why
Congress would have intended to exercise jurisdiction over these
ac-ions instead of “leav[ing] the problem to foreign countries.”

Bersch, 519 F.2d at 985; see £l Cigd, ILtd. v. New Jersey 7inc Co.,

-

551 F. Supp. 626, 631 (S.D.N.Y. 1982): see also Continental Grain

X

(Australia) Ptv. Ltd. v. Pacific Oilseeds, InC., 562 F.2d 409, 417

n.12 (8th Cir. 1979;:; Aldzna V. Fresh Del Monte Produce., Inc., 305

F. Supp. 2d 1285, 1306 (S.D. Fla. 2003).

Therefore, this Court rules that it does not have jurisdiction
to hear this RICO claim.

Fven if this Court does have jurisdiction over this claim,
plaintiffs have failed to state an actionable RICO claim. Because
this claim borders on the frivolous, this Court will refrain from
highlighting every shortcoming. TO state a claim, plaintiffs must
plead that defendants formed a racketeering enterprise, which RICO
defines to “include(] any individual, partnership, corporation,
asscciation, or other legal entity, and any union or group of
individuals associated in fact although not a legal ertity.” 18
U.5.C. § 1961(4). The Courts have explained that an enterprise is

“'z group of persons associated together for a common purpose of

33
NOU 29 204 16:38 212 982 7213 PRGE. 34



PO R S I ol e

engaging in a course of conduct,’ the existence of which is proven

‘py evidence of an ongoing organization, formal or informal, and by

evidence that the various associates furiction as @& continuing

unit.’” EFirst Capital Asset Momt., 1nc. V. Satinwoced, IRC., 385

F.3d 159, 173 (2d Cir. 2004) (qucting United States V. Turkette,

452 U.S. 576, 583 (1981)).

Here, drawing all reasonable inferences in favor cf
plaintiffs, this Court is at a loss to see anything even
approaching a racketeering enterprise. plaintiffs simply state
+hat “Defendants corporations, and their agents and co-conspirators
formed a RICO ‘enterprise’” or “an association in fact.” D. Compl -
qq 503-04. Tt is unexplained what the “common purpose” of
defendants was, or what “particular fraudulent course of conduct”
was engaged in, ©I exactly how defendants, which are engaged in a
multitude of differeﬁt industries, “workled] together to achieve

such purposes.” ri-st Capital Asset Mamt., 385 F.3d at 174 (quoting

First Nationwide Bank V. Gelt Funding, Corp., 820 F. Supp- g9, 98

(S.D.N.Y. 1893)). Conclusory allegations that a group of
corporations, whose sole commcn feature was the doing of business
in a nation of millions of people at some point in a period of over
forty years, 1is a RICO enterprise are simply insufficient to

survive a motion toO dismiss. See Eizrst Nationwide Bank V. Gelt

runding, Corp., 820 F. Supp. 89, 98 (S.D.N.Y. 1993) (holding that

the conclusion that “disparate parties were associated in fact by
virtue of their irvolvement in the real estate industry in the

1980s” was simply insufficient to state a RICO claim).

NOU 238 2804 16&:
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Because plaintiffs have failed to state a claim under RICO,

this cause of action must be dismissed.?

CONCLUSION
For the foregoilng reasons, the Court grants defendants’ motion
to dismiss each of plaintiffs’ claims. Since the Court finds that
+here is no just reason for delav in the appeal of this issue, the
Court directs the Clerk of the Court to enter judgment dismissing
the Complaints as against defendants party to this motion pursuant

+o Fed., R. Civ. E. 54 (b) .
It is SO ORDERED.

Dated: New York, New VYork

November 27' , 2004

//// John q;75p z0
nited Stated District Judge

20 . .

' Because of the paucity of the pleadings on the existence of 2z RICO
enterprise, this Court £inds no need to address the remaining elements of the
RICO claim.
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